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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of 5 No. 82A-2206-AJ

GREG L. DEXTER )
Appear ances:
For Appel | ant: Br ad Henschel

For Respondent: Gace Lawson
Counsel

OP1 NI ON

This appeal is made pursuant to section 18593%/
of the Revenue and Taxation Code from the action of the
Franchise Tax Board on the protest of Greg L. Dexter
agai nst a proposed assessment of additional personal

I ncome tax plus penalties in the total anmount of
$1,818.70 for the year 1981.

1/ Onress orner wise specified, all section references

are t0 sections of the Revenue and Taxation Code as in
effect for the year in issue.
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The issue presented by this appeal is whether
respondent properly inposed penalties for negligence and
for failure to respond to notice and denand.

_ Appel lant timely filed a 1981 Form 540, which
provi ded some information concerning income but none
concerning deductions. The document was signed, but
appel l ant had altered the verification |ocated above the
signature line, which states that the taxpayer declares,
under penalty of perjury, that the returnis, to the best
of his know edge, "true, correct, and conplete." Appel-
| ant erased the words "correct and conplete" and repl aced
themwth the word "estinmate." Respondent determ ned
that this document was not a valid return and demanded
that appellant file a return. \Wen no response was
received, respondent issued a notice of proposed assess-
ment of tax and inposed various penalties. On April 15,
1983, appellant filed avalid return for 1981 which pro-
V|de? agdltlonal financial information and which clal nmed
a refund.

Based upon the information contained in that
return, respondent reduced the amount of tax due and the
amount of the penalties. Since the amount of the tax
plus penalties was |ess than appellant's wthholding .
credit, resPondent agreed to refund the difference, "Wth
interest calculated fromthe date the valid return had
been filed. Respondent's refusal to wthdraw the penal -
ties for failure to file after notice and demand (Rev. &
Tax. Code, § 18683) and for negligence (Rev. & Tax. Code,
§ 18684) led to this appeal

pellant's first argunent is that there should
be no penalty for failure to file after notice and denmand
because he did file a tinely return. Respondent contends
that the first Form 540 appellant filed was not a valid
return and that the penalty for failure to respond to
notice and demand was properly inposed.

Section 18431 requires that an income tax
return "shall contain, or be verified by, a witten
declaration that it is nade under the penalties of per-
jury." This part of section 18431 is substantially
simlar to Internal Revenue Code section 6065. There-
fore, interpretations of the federal code section are
hi ghly persuasive of the proper interpretation and appli-
cation of the corresponding state statute. (Meanley V. .
McColgan, 49 Cal.App.2d 203, 209 (121 P.2d 45] (1942).)
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_ ~If a federal Form 1040 or .a California Form 540
"is not signed under penalties of perjury, it is not a
valid return, and penalties for failure to file a return
are properky i nposed.  (Cupp V. Commissioner, 65 T.C. 68
(1975), affd. by unpubl i shedorder, 559 F.2d 1207 (3d

Gr. 1977); eal of Jan A and Alice H Mchalski, GCal.
St. Bd. of Equal., Ju , 1983. t hough appel | ant
did not strike the words 'under penalties of perjury" he
rendered those words neaningl ess b% declaring the return
to be nerely a "true estimate" rather than "true, cor-

rect, and conplete.” W conclude, therefore, that appel-
lant failed to conply with section 18431 and that the
formwas not a valid return. Since appellant had not

filed a return, he was obligated to do so upon respon-
dent's demand and his failure properly led to the Inposi-
tion of the demand penalty.

Appel l ant's second argunment is that no negli-
gence penalty should be inposed. Section 18684 inposes a
penal ty when any part of a deficiency is due to negli-
gence Or intentional disregard of rules and regul ations.
ApPeIIant_contends that there was no negligence, since he
filed a tinely return. This argunent i§ clearly untena-
bl e, since,. as discussed above, the Form5408 originally
filed was not a valid return. Appellant also contends
that there was no deficiency since his credit for wth-
hol ding exceeded his tax liability as finally ascertained
and, therefore, there can be no negligence penalty. W
nust reject this argument. This board has held that a
def|C|enc¥.|s.the difference between the taxpayer's cor-
rect tax liability and the ampunt of tax shown on his
original incone tax return. In the case where a delin-
quent return is filed, the tax shown on such return does

not reduce the anmount of the deficiency. (é#&ﬁ;ﬂ_fﬂ
Frank E. and Lelia 2. Hublou, Cal. St.de. of Equal .,
Jul'y 26, 1977, eal of Enmery |. and Ingrid M Erdy,
Cal. St. Bd. of Equal., c. 15, 1976; see als eton
v. Comm ssioner, 200 r.2d 94 (5th G r. 1952), decided
when section 271 of the Internal Revenue Code and section
18684 of the Revenue and Taxation Code, which define a
deficiency, were substantially the sanef) ~Since appel -
lant did not file a tlnely return, a de |C|enc¥heX|sted

in the amount of his total tax liability, and the negli-
gence penalty was properly conputed on that anount.

_ For the reasons expressed above, respondent's
action, as nodified by its agreement, nust be sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Greg L. Dexter against a proposed assessnent
of additional personal income tax plus penalties in the
total amount of $1,818.70 for the year 1981, be and the
same i s hereby nodified in accordance with the Franchi se
Tax Board's agreenent. In all other respects, the action
of the Franchise Tax Board is sustained.

Done at Sacramento, California, this 6th day
o My , #9286, by the State Board of Equalization

with Board Members M. Nevins, M. Collis, M. Bennett,
M. Dronenburg and M. Harvey present.

. Chai rman
Conway H. Collis . Menber
WIliam M. Bennett : , Member

Ernest J. Dronenburg, Jr.** | Menber
Wl ter Harvey* ,  Menber

*For Kenneth Cory, per CGovernnent Code section 7.9
** Abst ai ned
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